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ABSRACT
H-IB TEMPORARY NON-IMMIGRANT VISAS: The history and driving forces that
brought about changes in policy and the implications for business managers today
(Under the direction of Gaines Drago)
The purpose of this thesis is to overview the past, present, and future ofthe H-IB
temporary non-immigrant specialty workers visa and to identify what events have caused
and continue to cause significant changes in its policies. These significant changes entail
the implications the H-IB visa has for employers and managers when deciding a long
term recruiting policy. The information used in this study was gathered from multiple
statistical government internet sites, such as the Bureau of Labor Statistics and the United
States Citizenship and Immigration Service. The data was also made available through
immigration web sites and testimony at Congressional hearings. Lastly, information was
gathered through academic periodicals, such as the Harvard Business Review.
During the rise the Information Technology sector felt in the 1990s and early
2000s the H-IB visa saw its highest growth in admissions, but following a receding
economy and the attacks on September 11,2001, a cry to decrease the visa total was
voiced. The advocates ofthe decrease claimed security and higher levels of
unemployment as their reasons. The numbers offoreign students and researchers coming
to America has begun to decline for the first time in years, causing great concern to the
academic and research worlds. The number of active H-IB visas has been lowered from
its high in 2001 of 195,000 to only 65,000 in 2005. This drop is bringing large
businesses such as Microsoft and Intel, who depend greatly on innovation and skilled IT

workers, to push for a change in Congress. The H-IB visa is now involved in a highly
polarized debate, the conclusion of which will determine the fate ofthe visa itself.
The conclusion ofthis research has led me to deduce that not only should the cap
on H-IB visas be raised but that this program is essential to keep America at the top of
the world with regards to innovation, business, and culture. Managers ofcompanies who
would employ H-IB visa holders should implement a long-tenn strategy for their
employment, because American business will not allow itself to compete in an
increasingly competitive global world with mediocre talent.
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I. Introduction
America has always been known as a nation built on the backs ofimmigrants.
Most Americans trace their roots somewhere else. In many respects this tradition
continues today in the form ofthe H-IB temporary worker visa non-immigrant
program. The issues over the visa have been transformed over time from dealings
involving American employment,to economics,to national security, and even
academic research. As American citizens and businesses enter the 21®^ century, they
are finding that the world is shrinking and many nations are catching up with America
with regards to innovation. The history and future ofthe H-IB visa may determine
America’s ability to stay on top, as the world leader in many these areas.
America is in a constant need to protect herself(Florida 2005). No nation or
citizen of the nation can ever be fully safe, as September 11‘^, 2001 verified for
Americans. So the issue becomes how to keep citizens protected while not creating
an isolationist attitude towards the world that carries the future implications for
businesses that employ those with H-IB worker visas ifthe policies are changed? At
the company level the main issue to be addressed is how should an employer create
his or her long term strategy? To address this issue the following study provides an
overview of exactly what specifically an H-IB non-immigrant temporary visa is, what
regulations apply to it, what the driving forces behind the visa were and appear to be
as the world heads into the 21^^ century, and what the implications the future ofthe HIB visa will likely have on recmiting strategy for the American business manager.
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II What is the H-IB Worker Visa?
The H-IB is a non-immigrant classification used by an alien who will be
employed temporarily in a specialty occupation or as a fashion model of distinguished
merit and ability.(Wasem 2004)This definition evokes the question ofexactly what
qualifies as a specialty occupation. A specialty occupation requires theoretical and
practical application of a body ofspecialized knowledge along with the possession of
at least a bachelor’s degree or its equivalent. For example, architecture, engineering,
mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts are formally considered
all specialty occupations,(http://uscis.gov/graphics/howdoi/hlb.htm)
Obtaining an H-IB temporary workers visa is a long and arduous process that
both the employer and the employee must go through. H-IB status requires a
sponsoring U.S. employer. First, the employer must file a LCA (Labor Certificate of
Agreement) with the Department of Labor attesting to several items, including
payment of prevailing wages for the position, and the working conditions offered.
The employer must then file the certified LCA with a Form 1-129 petition plus
accompanying fee of$130(Levine 2004). Prior to FY2004,employers were required
to submit an additional $1,000 fee to sponsor the H-IB worker unless specifically
exempt. That fee is currently at $1,500 for FY2005 for employers with more than 25
H-IB visa employees and $750 for those employers with fewer than 25. Based on the
United States Citizenship and Immigration petition approval, the alien may apply for
the H-IB visa, admission, or a change of non-immigrant status. The employee is
required to go through a screening process, in which he/she has their background.
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family or other connections, and education thoroughly scanned by the Department of
Homeland Security. They must prove the merit of their special skills and the benefits
that America and Americans will receive from it(Wasem 2004).
Tight restrictions limit the amount oftime the H-IB visa is valid. Under
current law, an alien can be in H-IB status for a maximum period of six years. After
that time, an alien must remain outside the United States for one year before another
H-IB petition can be approved. Certain aliens working on Defense Department
projects may remain in H-IB status for 10 years.(Wasem 2004)In addition, certain
aliens may obtain an extension ofH-IB status beyond the 6-year maximum period,
when 365 days or more have passed since the filing of any application for labor
certification. Form ETA 750, that is required or used by the alien to obtain status as
an employment based immigrant, or 365 days or more have passed since the filing of
an employment based immigrant petition.(Characteristics of Specialty Occupation
Workers(H-IB): Fiscal Year 2002.)
These H-IB workers are subject to specific guidelines concerning for whom
they can and cannot work for in the United States. H-IB aliens may only work for
the petitioning U.S. employer and only in the H-IB activities described in the petition
(Walker 2001). The petitioning U.S. employer may place the H-IB worker on the
work site of another employer if all applicable rules (e.g.. Department of Labor rules)
are followed. H-IB aliens may work for more than one U.S. employer, but must have
a Form 1-129 petition approved by each employer
(http://uscis.gov/graphics/howdoi/hl b.htm).
If the circumstances ofthe H-IB worker change, his or her status is not
changed so long as he/she continues to provide H-IB services for a U.S. employer.
3

He/She may change jobs without affecting status, but the new employer must file a
new 1-129 petition before the H-IB non-immigrant begins working. The sale ofa
company for which the H-IB visa holder is working doesn’t destroy status so long as
the visa holder continues working in the same specialty occupation.
(http://uscis.gov/graphics/howdoi/hlb.htm)
The H-IB visa holder does not have to maintain his/her work at all times,
provided that a relationship still exists between them and the employer(Wasem
2004). This means that he/she is granted vacation time, maternity leave, sick leave,
and remains in H-IB status if the company is on strike. The H-IB holder is also
legally allowed to travel outside ofthe U.S. given that the H-IB visa is still valid.
One of the most important issues arising for a holder ofan H-IB visa is
whether or not they have the ability to immigrate to the U.S. permanently. An H-IB
alien can be the beneficiary of an immigrant visa petition, apply for adjustment of
status, or take other steps toward Lawful Permanent Resident status without affecting
H-IB status. This is known as "dual intent" and has been recognized in the
immigration laws since passage ofthe Immigration Act of 1990. During the time that
the application for LPR status is pending, an alien may travel on his or her H-IB visa
rather than obtaining advance parole or requesting other advance permission from
Immigration to return to the U.S.(http://uscis.gov/graphics/howdoi/hIb.htm).
III. Legislative History of the H-IB Worker Visa
Legislatively the H-IB worker visa program began to take shape in 1952.
Under the Immigration and Nationality Act instigated that year, the H-2 program was
established, which allowed the US Attorney General “after consultation with
appropriate agencies ofthe Government” to import foreign workers. The McCarren4

Walter Act was passed, reversing the prohibition against bringing contract workers
into the U.S., and it also expanded the classes of ehgible non-immigrants that were
exempted from the immigration quotas. The “Western Range Association” and the
“California Woolgrowers Association” were able to obtain the title of“Special
Handling,” which allowed them to hire temporary foreign workers for a contract of
three years. This set the mold by which the H-IB program would be shaped
(http://competeamerica.org/legislativehistory/compete/index.html).
In 1976 The Immigration and Nationality Act was amended. These
amendments raised the number of visas given to employment-based immigrants and
their families from 34,000 to 58,000. (Wasem 2004)This was a drastic change but a
more lasting change occurred when the Association of American Universities were
able to push a clause into the Title 8 of U.S. Code that removed universities from the
labor certification requirements, placing them with the same privileges that the
“Special Handling,” clause given to the sheep ranchers under the 1952 McCarrenWalter Act. This clause also declared colleges and universities as having perpetual
labor shortages. The clause was named the Eilberg Amendment, after Democratic
Representative Joshua Eilberg (Stuart et al 2004).
The year of 1990 is seen as the actual birth ofthe H-IB worker visa program.
George H. W.Bush signed the Immigration Reform and Control Act into law. At this
time many ofthe current provisions ofthe visa were put into law. The IRC Act had
raised the number of employee-based immigration to 140,000 from the previous
58,000 cap that had been established in 1976
(http://competeamerica.org/legislativehistory/compete/index.html). The annual cap of
65,000 immigrants entering the U.S. was established for the H-IB visa program.
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Visa holders were given a three year visa with the possible extension of up to six
years. Requirements ofrecipients of H-IB worker visas were also put into place.
The H-1B worker has to hold at least a bachelor’s degree or its equivalent in his or
her specialty(Wasem 2004). This means that the degree could be received in the
home country, but must be held with the same weight in the eyes ofthe academic
world within the U.S. One critical aspect ofthe IRC Act was that it required
employers to pay the H-1B workers the prevailing wage ofthe day. This muffled
some of the opposition voices that claimed companies were getting away with
“robbery,” by hiring temporary immigrant workers and paying them less than the
acceptable wage. Other levels ofH visa categories were established; H-IA was a visa
for nurses, O and P for prominent scientists, educators, artists, athletes, and
entertainers. A cap of25,000 was given to the entertainment industry. Although not
completely accurate, the Immigration Reform Act of 1990 signed into law by George
H. W.Bush will be considered as the birth ofthe modem H-IB temporary workers
visa(Wasem 2004)
In 1994, the year the North American Free Trade Agreement or NAFTA was
signed into law, creating a new kind of visa called the TN visa. This visa allowed
Canadian and Mexican professionals with U.S.job offers to enter the U.S. to work.
The number of Canadian professionals entering the U.S. workforce on a TN visa is
unlimited, but the Mexican professionals is capped off at 5,500 non-immigrants each
year. This would change the H-IB worker visa program because employers would
have the option of hiring Canadian or Mexican professionals using the TN visa that
did not affect the maximum number ofH-1B temporary worker visas that were
allowed (http://competeamerica.org/legislativehistory/compete/index.html).
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The mid to late nineties saw the economy reach new levels of prosperity,
particularly in terms of the technology corporations. Information technology
companies virtually skyrocketed in number which in turn caused a greater demand for
IT workers. In 1997 the ceiling of65,000 H-IB visas was reached for the first time,
creating a halt on any more accepted visas during the fiscal year. The Information
technology industry used this evidence to support their demands for raising the
number of accepted visas (Levine 2004).
In 1998 Senator Edward Kennedy(Democrat Representative from
Massachusetts) attempted to write amendments to force compames to fill job
vacancies with American workers who had been laid off fi*om similar positions in the
last six months before using any H-IB worker visas. These amendments were
“killed” on the Senate floor. Following this defeat, a bill that called for an increase to
the number of allowed H-IB visas passed. In an effort to ease the tension in
Congress, the American Competitive Act of 1998 was signed. Among other
important aspects of the bill, it required businesses attempting to sponsor or file a
petition for H-IB visas to pay fees
(http://competeamerica.org/legislativehistory/compete/index.html).
This was an important victory for the information technology industry that
showed how Congress was prepared to handle the dramatic rise of the IT industry’s
demand for foreign workers. This victory made the H-IB visa issue a much more
split issue. Some ardent opponents saw this as Congress’s way ofsaying that now
companies could lay off their American workers in favor of hiring H-IB temporary
workers. These companies would be required to file all paperwork and pay fees
pertaining to the hiring of any H-IB workers(Levine 2004). This fee was put into a
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general collection fund that was used to give scholarships and increased rewards to
try and promote American students to go into fields such as mathematics,
engineering, computer science, and science. The fee for these companies was raised
fi’om $500 a petition in 1999 to $1000 in 2000.(Wasem 2004)This money is then
dispersed among the National Science Foundation, the Department of Labor’s
Technical Skills Training Grants and the Computer, Science, Engineering, and
Mathematics Scholarships. The Immigration Naturalization Service reported that the
increased H-IB visas cap was reached early in the year in 1999 and already by March
of 2000 for the 2001 fiscal year.(Levine 2004)
The year 2000 saw a great increase in the number ofH-IB Visas allowed in
the U.S. The number rose to 115,000. This increase was enabled by a hotly debated
piece of legislation known as(S.2045)that brought considerable lobbying from the
technology sector, the AFL-CIO, and both congressional parties. The deal that was
supposedly made was between the AFL-CIO and President Clinton. For their part the
AFL-CIO agreed to stay quiet on the bill ifPresident Clinton would grant them
amnesty. The Senate voted to increase the cap size by a 96 to 1 margin. The curious
aspect ofthe legislation was that the voting took place during the Presidential debates
between Republican candidate George W.Bush and Democratic hopeful A1 Gore, so
many members ofthe House were not there to vote. Nevertheless, the decision was
made and the number of H-IB Visas was increased to 115,000 in 2000. The cap on
visas was increased again in 2001 to its high of 195,000
(http://competeamerica.org/legislativehistorv/compete/index.html).
As the U.S. economy began to weaken fi-om the height it had obtained in the
late 1990s and 2000, and the number ofH-IB Visa petitions began to decline. The
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technology sector began to hit a wall, and many ofthe firms that were in such great
need of the H-IB worker failed. This was coupled with the dramatic events of
September 11, 2001, and the swift security measures that followed namely the Patriot
Act and the Homeland Security Act. The Patriot Act was a broad anti-terrorism
measure that broadened the definitions ofterrorism and terrorist orgamzations. Now
anyone who has had terror links whether it is family or just a connection became
unable to be admitted. The Enhanced Border Security and Visa Reform Act, a
provision ofthe Homeland Security Act, called for tightened policy towards non
immigrant workers, which in many cases included a strict monitoring system of all
non-immigrants admitted. The Homeland Security Act also gave visa authority to the
Department of Homeland Security instead ofthe INS, where authority had previously
been held (Characteristics of Specialty Occupation Workers(H-IB): Fiscal Year
2002). These new legislative acts coupled with a declining economy and a faltering
technology industry resulted in the H-IB Visa quota not being met for the first time
since 1997(195,000 possible only 163,200 were issued).
In 2002 President George W.Bush signed into effect the 21^^ Century
Department of Justice Appropriations Act. This act allowed H-IB visa holders to
stay beyond their six-year labor period pending for 365 days. The “7* Year
Extension” allows the H-IB visas holders to continue to get extensions until he/she
gets a Green Card (http://competeamerica.org/legislativehistory/compete/index.html).
There is no time limit but they must reapply each year. The legislation provided
another provision known as the Conrad State 20 Program. This provision allowed for
foreign medical graduates to avoid returning to their home country after completing
their course ofstudy. These students would be granted H-IB visas if they agreed to
9

work in rural areas
(http://competeanierica.org/legislativehistory/compete/index.html).
Amid much heated debate on October 1^*, Congress reverted the 195,000 HIB visa cap back to 65,000 for fiscal year 2004. This year also saw the Senate
approve the Singapore and Chile Free Trade agreement. This allows for 6,800 ofthe
H-IB worker visas to be granted and held to these countries
(http://competeamerica.org/legislativehistory/compete/index.html). This number is
counted against the total number of visas allowed for the fiscal year. The 2004 cap
was reached less than halfway through the year. The fiscal year 2005 limit on H-IB
visas was reached on October 1,2004; the first day that the visas can be reached is
October

the first day ofthe new fiscal year

(http://www.competeamerica.org/economv/mvths reahties/index.html). President
Bush announced there would be 20,000 new visas made available later in the
FY2005. Just recently, it was announced that the new H-IB visas may be petitioned
for prior to May 12, 2005. These new visas would only be given to individuals who
have obtained masters degrees in the United States (Frauenheim 2005).
IV. Driving Forces of the H-IB Worker Visa
The H-IB specialty worker’s visa is one ofthe more volatile temporary
worker visas as one can see by the extensive legislation and debate over the last few
years. One ofthe reasons for this is the highly skilled nature ofthe holder ofthe HIB worker visas. Big billion dollar businesses such as Intel and Texas Instruments
spend millions lobbying for more H-IB worker visas. They argue that there are not
enough American workers with the specific skills to fill their needs, and without these
workers they will be forced to outsource their companies. They contest that for
10

America to stay at the forefront ofthe economic world they need H-IB workers. The
opposition argues that big business just wants to hire cheap labor, and that their is
only a perceived worker shortage.
Another driving force is a matter that concerns everyone regardless of what
type of occupation he or she is involved in. This is the matter ofsecurity. Since the
attacks that took place on September 11*, 2001, America has become a nation on full
alert. This is caused much stronger criticism and fear ofnon-immigrant workers,
especially those working in the defense department.
The academic world contends that the world is shrinking, and America cannot
maintain its hold on innovation without allowing non-immigrants to come to America
to perform research and study. The numbers of Americans attending graduate
schools for mathematics, engineering, and the sciences are falling, and they claim that
if America continues to restrict foreign students from studying without scrutiny in
America the country will fall behind.
The driving forces are difficult to maintain a balance between. But the force
that is able to maintain the most power will undoubtedly lead the H-IB temporary
visa program into the

century.

V. Economic Issues and the H-IB Worker Visa
“It’s the Economy, stupid.”
This statement may have been the most repeated phrase in the English
language over the course ofthe last eight years, and its relevance is overwhelming in
discussing H-IB visas. After all, economic reasoning is why the visas were
implemented in the first place. Whether sheep-herders in California or technical
programmers in Silicon Valley, the H-IB worker visa finds its steam with the
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economy and big business. While some may see this as a positive for proponents of
the visas it must also be viewed as a type of negative. The economy fluctuates and
opponents and advocates use these fluctuations to their advantage.
The Rise ofthe IT Industry in the 1990s
With the advent ofthe computer age, industry has been transformed almost
overnight. Drastic changes that had taken place in the past that took nearly a hundred
years to perfect were being perfected within a five year span. Computers allowed
companies to connect at an instant pace with customers. Orders were able to be
created faster than they could be filled, file cabinets filled with paper were soon
discarded and a tiny desktop computer took its place, a computer capable ofstoring
ten thousand file cabinets worth ofinformation and then retrieving them at lightning
speed. What started all ofthis was the internet. The internet broke down barriers set
up by oceans, mountains, and governments. Suddenly, information was available to
anyone with a computer and internet access. The IT boom is the result of all this
connectivity. Almost daily, new companies began to spring up. They were known as
dot com enterprises. These dot com enterprises made anyone who was a computer
specialist, computer engineer or basically had any knowledge of programming an
invaluable asset to the workforce. This is when the H-IB worker visa issue took
flight. Industry lobbyists began to beg and plead with Congress to change legislation
capping the number of H-IB worker visas. According to Patrick Duffy,the Human
Resources Attorney for Intel, “The benefits to the U.S. economy of multinational
companies like Intel are enormous. Intel currently employs close to 80,000
individuals worldwide, with revenues for fiscal year 2002 of$26.8 billion.” Their
argument was based on what they believed was a labor shortage. The table below
12

gives an example of the rise in technological workers in the Information Technology
industry.
Table 1. Employment in Selected IT Occupations, 1989-1999
(Numbers in thousands)
Year Computer systems analysts, engineers and scientists
Computer programmers. Total computer-related occupations
1989
566
561
1,127
1990
605
594
1,199
1991
675
546
1,221
1992
693
550
1,243
1993
769
578
1,347
1994
916
549
1,465
1995
933
553
1,486
1996
1,093
561
1,654
1997
1,236
626
1,862
1998
1,471
613
2,084
1999
1,549
685
2,234
Source: U.S. Bureau of Labor Statistics. Employment and
Earnings, January issues.

From the demand side it appeared as though the need for foreign workers may
be justified. Over 2.2 million persons worked in IT jobs as computer systems
analysts, computer engineers, computer scientists and computer programmers in 1999
— twice the number in 1989, the last peak in the business cycle. As shown above in
Table 1, the number of computer systems analysts, engineers, and scientists expanded
to a much greater extent(174% or 983,000 workers)than those ofcomputer
programmers(22% or 124,000 workers) (Wasem 2004). In contrast, total U.S.
employment rose by slightly less than 20% between 1989 and 1999.
The numbers can be somewhat deceiving. The reason that the numbers can
seem misleading is that definitions assigned to particular jobs can be vague and
difficult to get a grasp of Employment gains among computer programmers, who
13

are classified in the technicians and related support occupational division, did not
exceed the average across all occupations until the latter half ofthe period(Wasem
2004). The much flatter growth trajectory of programmers’ vis-a-vis professional
computer-related occupations (e.g., computer systems analysts) may be partly related
to technological considerations, such as "consolidation ofsystems and applications,
developments in packaged software, advanced programming language and tools, and
the growing number of users who design, write, and implement more oftheir own
programs. In addition, computer programmer is a narrowly defined group. The
Bureau of Labor Statistics assigns new,emerging IT occupations to the computer
systems analysts, engineers and scientists group within the professional specialty
occupational division(Wasem 2004).
These demand-side data are somewhat wanting in detail. The figures do not
indicate the level — entry or experienced - at which firms want to hire IT workers. A
sub-text of the IT worker debate was whether demand exceeded supply for all
workers; for workers already trained in the latest, sophisticated skills; or for young
workers to whom firms could pay relatively low, entry-level wages. The table on the
following page provides estimated percentage change for employees in IT fields.
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Table 2. Employment, 1998 (Actual) and 2008(Projected)
(Numbers in thousands)
Occupation Number Projected change
1998

2008

Number

Percent

Total, all occupations

140,514

160,795

20,281

14%

Total, IT occupations

2,177

3,891

1,712

79%

299

622

323

108%

Computer support specialists 429

869

439

102%

Computer engineers

Database administrators

87

155

67

77%

All other computer scientists

97

212

115

118%

Systems analysts

617

1,194

577

94%

Computer programmers

648

839

191

30%

Source: Braddock, Douglas. Occupational Employment
Projections to 2008. Monthly Labor Review,November 1999.
Note: The base year data are derived from a survey offirms.
The Occupational Employment Statistics(OES)survey and use
the OES rather than the Census Bureau’s occupational
classification system.

Bureau of Labor Statistics projects that IT employment could increase to
almost 3.9 million workers by 2008(Anderson, Stuart, et al 2003). As has been the
case, the professional IT occupations are expected to grow much more than the
technical IT occupation ofcomputer programmers. Nonetheless, employment of

15

programmers is projected to expand by much more than the average occupation,30%
versus 14%,respectively.(Wasem 2004)
After looking at the demand side one must observe what was taking place at
the supply side of the issue. If demand outpaced supply then the raising the H-IB
worker visas may appear to be more legitimate, however,ifthe supply was found to
be sufficient for filling the IT positions that companies were so desperate to fill then
the opponents argument would hold more water. The problem was that this survey
was found even more troublesome to obtain accurate data on the supposed IT labor
shortage. Because there rarely is just one source of workers for a given job,it is very
difficult to estimate the supply oflabor to a particular occupation and hence, whether
an imbalance exists between supply and demand(Wasem 2004).
A common assumption is that individuals with bachelor's degrees in
computer/information sciences are the major source ofIT workers. This supposition
underlies the notion that the decline in bachelor's degrees conferred in
computer/information sciences through the early 1990s means that, in a period of
rising demand, employers have faced a dwindling supply of new qualified workers
(Characteristics of Specialty Occupation Workers(H-IB): Fiscal Year 2002).
However, roughly one-half ofcomputer programmers, systems analysts, engineers
and scientists in 1999 had completed bachelor's degrees regardless offield ofstudy.
Moreover, the employment ofIT professionals doubled in the 1990s despite the
downward trend in computer/information sciences bachelor's degree recipients early
in the period. A Commerce Department report that declared the existence ofan IT
labor shortage was faulted for failing to adequately take into account sources of
supply other than college graduates who had majored in computer/information
16

sciences. And, the number of bachelor's degrees awarded in computer sciences
reversed direction in the last few years, increasing modestly between the early 1990s
(24,200) and late 1990s (24,768)(Wasem 2004). Table three provides more
numerical insight into the levels of education completed by workers
Table 3. Percent Distribution of Workers in Selected
Occupations by Highest Level ofEducation Completed, 1999
Educational level Computer systems analysts, engineers and
scientists All professional specialty occupations Computer
programmers All technicians and related support occupations
Total

100.0% 100.0% 100.0% 100.0%

High school graduate or equivalent

6.3%

7.3%

10.0%

21.6%

Some college, no degree

14.9

9.3

19.5

26.7

Associate's degree

8.2

8.6

12.3

21.1

Bachelor's degree

51.5

38.7

44.5

25.8

Master's degree

16.5

21.6

12.0

4.0

2.7

14.6

1.7

0.9

Professional degree or PhD

Source: U.S. Bureau of Labor Statistics. Unpublished Current
Population Survey data.
Regardless of the discrepancy found dealing with the supply side or demand
side ofthe IT labor shortage, Congress began to make provisions in the H-IB visa
program in favor of big business. The U.S. economy was experiencing tremendous
growth during the mid to late 1990s. This growth was the fuel that large IT
companies such as Intel used to fluther increase the cap on the H-IB visas. In 1998
Congress raised the limit to 65,000 and by 2000-2001 the cap had risen again, this
17
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time to its high of 195,000. The advocates argued the increases were essential to
maintain the growth of the information technology industry. The graph below
represents the growth of the H-IB visa program in response to the growth ofthe
economy.

Access to H-1B Visas Needed for Rapid Economic Growth
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Even at its height the H-1 B visa program accounted for only .12% of the
overall employment of the total workforce
(http://www.competeamerica.org/economy/compete/index.html). In the United States
today the Employment Policy Foundation estimates that there is between 975,000 and
1,000,000 guest workers. These guest workers generate 8% ($82 billion) of the U.S.
economy. The H-IB visa accounts for about 56% of this total. Of the $82 billion of
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Gross Domestic Product created by foreign guest workers $53.6 billion is produced
by H-1B visa holders(Policy Backgrounder 2002). These were the numbers at the
end of 2001.
The IT bubble burst in 2000 sending dot com companies sprinting towards
bankruptcy. With many companies closing their doors the issue became whether or
not the cap had risen too high and IT jobs were being given to foreign H-IB visas
holders over qualified Americans. As unemployment continued to rise Congress
stepped in during 2004 and reverted the cap back to its original 1998 mark of65,000
(http://competeamerica.org/legislativelristorv/compete/index.html). Downturns in the
economy were increased by the terrorist attacks ofSeptember 11,2001 in New York,
Washington D.C., and Pennsylvania. This brought security measures that further
tightened immigration policies and put H-IB visas within the scope ofthe newly
formed Homeland Security Office. With the current trend ofthe market recovery and
IT sectors slowly rebounding, the debate continues among the Congressional offices
of Washington. On one hand business advocates are stressing the need to retain what
they call are the world’s best and brightest while opponents point to a still large
unemployment number in the information technology sector.
VI. Change in Politics After September ll**', 2001
If the economy is what dominated the positions supporting or opposing ofHIB worker visas in the 1990s and early 2000-2001, it was a whole new situation after
the attacks of September 11*^, 2001. Politicians were no longer able to cling to an
economic-only position. Issues of national security, civil rights, and safety of
American citizens involved in daily activities became the most important
responsibilities of elected leaders.
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Americans themselves began to feel a wave offear directed at foreigners. The
concept often called nativism was directed with most ofits weight at those foreign
workers who were of Middle Eastern or Asian descent. Nativism, which has
appeared numerous times in America’s history, became more justified as patriotism.
Thousands of immigrants were rounded up for what was described as suspect
behavior. This would be a big issue for those with H-IB visas, as Indian nationals
constitute almost one-half the total number of visa beneficiaries, with Chinese
following in second at 9.6% (Characteristics of Specialty Occupation Workers(H1B): Fiscal Year 2002). Individuals seeking H-IB status would be forced to undergo
strict screening and would be further monitored if and when they arrived to the
United States. This was particularly true ofindividuals that would come fi-om
“danger” areas (North Korea, China, Middle Eastern countries, ect).
One-third of the H-IB petitions approved were granted to individuals bom in
India in 2002, a big drop from 2001 when Indian nationals accounted for one-half of
approvals. China, the second leading source of H-IB beneficiaries, increased its share
from 8 to nearly 10 percent in 2002, although the total number of approvals decreased
from 27,300 in 2001 to 18,800 in 2002 (Characteristics ofSpecialty Occupation
Workers(H-1B): Fiscal Year 2002). H-IB beneficiaries from Argentina were the
only group among the top 20 nationals to show an increase in approvals between
2001 and 2002. The share of H-1B workers bom in Lidia was much higher for
continuing beneficiaries(47 percent) than for initial beneficiaries(20 percent). The
situation for China-bom workers is the opposite: initial beneficiaries (11 percent)
outnumber continuing beneficiaries(7 percent). In fact, the number of China-bom
initial beneficiaries in 2002 is slightly more than half ofthe India-bom initial
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beneficiaries. In contrast ,for continuing beneficiaries, Indians outnumber Chinese by
more than six to one. The number of India-bom H-IB workers declined by nearly
97,000 in 2002 or 60 percent.(Characteristics of Specialty Occupation Workers(HIB): Fiscal Year 2002} These types of declines were seen in almost every type ofHIB recipient except for those in the healthcare and education fields.
Following the attacks the Bush Administration and Congress began to seek ways
to curb out threats against citizens. They tried to do this by putting tighter restrictions
on visiting foreign workers. Through legislative initiatives activated by Congress
such as the Patriot Act, foreign workers were held with a much tighter level of
scrutiny. Visa application screening power was taken away from the INS and given
to the U.S. Citizenship and Immigration Services(USCIS), a department under the
head of Homeland Security (http://www.epic.org/privacv/terrorism/Iir3162.html).
This strict policy has led many H-IB visa seekers to decide not to come to America to
work. The relative distributions in 2001 and 2002 are very different.
While remaining the most numerous occupation group in 2002,the computerrelated occupations group saw its share oftotal petitions approved drop sharply from
58 percent to 38 percent (Characteristics of Specialty Occupation Workers(H-IB):
Fiscal Year 2002). The corresponding percentages for initial employment and
continuing employment were 25 percent and 53 percent, respectively. Only computerrelated occupations had more initial than continuing H-IB beneficiaries. The second
and third most numerous occupation groups in order were architecture, engineering,
and surveying and administrative specializations. The former group includes
computer and systems engineers while the latter contains accountants and
management systems analysts. The number of H-IB petitions approved for workers
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in computer-related occupations fell abruptly by 61 percent from 191,400 in 2001 to
75,100 in 2002. The drop off was particularly concentrated among H-IB workers
approved for initial and continuing employment in computer-related jobs at 77 and 39
percent, respectively. Nearly every occupation group declined between 2001 and
2002. Notable exceptions were education, medicine and health, and life sciences.
These occupation groups increased by 19,14, and 7 percent, respectively
(Characteristics of Specialty Occupation Workers(H-IB): Fiscal Year 2002).
The establishment of The Department of Homeland Security would prove to be
the United States largest attempt to protect itself from attack. The primary mission of
the Department of Homeland Security(DHS)is to secure the American homeland and
protect it against conventional and unconventional attacks in the United States. DHS
also leads response efforts to natural disasters, administers our Nation’s immigration
system, ensures the safety of America’s waterways, and helps stop illegal drugs from
crossing America’s borders (http://www.workforcesecuritv.doleta.gov/foreign/hIb.aspT
A major concern with changes in America’s policy towards foreign workers is
that these security procedures are creating a severe talent drain on the economy and
America’s research facilities and classrooms. According to Richard Florida, a
professor who has taught at Harvard and M.I.T,foreign students are not coming to
America as they used to. They complain ofbeing hounded by immigration agents
and forced to endure lengthy delays to even be accepted. This has opened the door to
other countries vying for the top talent pools ofthe world, an area where the U.S. had
dominated. Students are just the beginning, claims the Santangelo Group whose
recent survey found that U.S. businesses have lost over $30 billion dollars in the last
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two years due to visa delays. The rejection rate for H-IB worker visas has increased
from 9.5% in 2001 to almost 17.8% in 2003 (Florida 2005). In Silicon Valley,
America’s hotbed for research and discovery for informational technology, it has
found that of the 12,000 companies that were started up between 1980 and 1998,
Chinese and Indian engineers were running nearly 30% ofthe area’s high-tech
companies and in 2000 these companies accounted for $20 billion in sales and more
than 70,000 jobs (Florida 2005). Large drops ofthese foreign workers will obviously
create strain on the American economy. The balance between national security and
issues of the economy and research has proven difficult to maintain.
But the trend toward nativism and security concerns is beginning to shift
somewhat backs towards the middle. While there is no argument about the
importance of America’s safety, issues about civil rights, intellectual talent, and the
economy, educational issues and research and development issues are beginmng to
come to the forefront again.
VII. The Academic World
With an ever-shrinking world a global war is being waged. A war not fought on
battlefields riddled with dying bodies, but in classrooms and research departments.
The United States has long been a leader in providing the best research facilities, and
has been a favorite offoreign students in terms of financial freedom and opportumty
(Heenan 2005). This has been at the back burner in terms ofthe H-IB worker visa
issue until recently when academic and business H-IB advocates have begun to more
loudly express their concern. Opponents ofthe H-IB issue argue that by allowing
foreign students to come to America they will obtain the jobs that need to go to
American students. The problem that this argument faces is that American students
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are not entering graduate schools in technical fields in the numbers that they used to.
The chart on the following page shows the trend that is taking place in American
universities. The head of the National Academy of Sciences, Bruce Alberts, the head
of the National Academy of Engineering, WM.A.Wulf, and the President ofthe
Institute of Medicine, Harvey Fineberg, have expressed this point by saying,
“Approximately half of the graduate students currently enrolled in the physical
sciences and engineering at U.S. universities come from other nations. These foreign
students are essential for much of the federally funded research carried out at
academic laboratories. In short, the U.S. scientific, engineering, and health
communities cannot hope to maintain their present position ofinternational leadership
if they become isolated from the rest ofthe world.”
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The argument that most have against this policy is that foreign professionals
come to America willing to work for less money. They contend that an American
with a graduate degree will hardly be able to pay back his or her loans with the
number of foreign students and workers entering America on H-IB visas and that the
number of foreign bom professional employees increases everyday. Another major
argument is security issues involved. Obtaining visas in the U.S. has become much
more difficult due to legislative measures such as the Patriot Act and Homeland
Security. There is a great deal of nervousness when considering that many of these
H-1B visa workers are from nations in the Middle East and countries that have been
labeled as countries of concern. The General Accounting Office found that 15,000
foreign nationals from countries of concern (e.g. China, India, Iran, Iraq, North
Korea, Pakistan, Sudan, and Syria) had changed their immigration status to an H-IB
visa in 2001 to obtain jobs that could have involved controlled technologies without
the Department of Commerce screening (Walker 2001).
The major issue for those granted worker visas is that although they may
receive their education in America, they are able to work for only a limited amount of
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time (six years). Many of these men and women return to their home countries armed
with the knowledge they received in America. The issue is not that they necessarily
want to return but have no other choice. Others return because ofthe rise in the
standard of living in many countries around the world (Heenan 2005). They do not
like the fast paced lifestyle and in some cases what foreigners have described as
vulgar language and corruption of the youth of the American culture. Many beheve
that the work done by those with H-IB visas in classrooms and laboratories is
invaluable, and therefore Congress must find a way to keep the academic talent
coming to America(Heenan 2005).
People often forget that the H-IB visa is notjust for those in the technological
fields, it is also for those in the medical, health and life sciences, as well as in
education. Many believe that the work done by those with H-IB visas in the hospitals
and laboratories are critical to maintaining our current standard ofliving. The
argument has been made that since the dramatic fall of many sectors ofthe IT
industry that H-1B visas are not needed in such numbers. It is true that the demand
for H-IB workers in areas of the IT sector have fallen but those in education and
health care industries have risen
(http://www.competeamerica.org/economy/compete/index.html). As indicated in the
chart on the following page, fi*om 2001 to 2002 the total number ofH-1B visas
declined dramatically. This was driven by decreased usage in industries like IT and
telecommunications. During the same period, H-IB usage in K-12 and higher
education, and health care rose by about 20%. Though the total number of H-lBs
used fell further in 2003, it is likely the growth trend in education and health care
continues.
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Congress look a dramatic step in allowing the academic world exemption
from the limitations set in tenns of the H-IB visa cap. This action took place in 2001
under President George W. Bush. This legal change stated that the academic world
would be exempt when taking into account the number of H-IB visas. This opened
the doors to allow more researchers to come, but the security restrictions on these
men and women would not be eased so the numbers don’t show any drastic change.
Schools all around the country are reporting that the number of international students
is down for the first time in years (Florida 2005).
America’s academic institutions have long been what many members of the
H-IB work force have called home. Many of these institutions conduct critical
research in fields such as medicine and technology. They contest that the H-IB visa
is crucial to America’s success as a leader in innovation. Two such arguments are
made below by the President of the American Council on Education David Ward and
Michigan Engineering Dean Steven Director.
David Ward’s argument is summed up with the following from his written
testimony: “American academic institutions are among the best in the world, and
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attract students and faculty from around the world. Many ofthese visitors, especially
postdoctoral fellows in advanced stages of scientific training, use H-IB visas. In
addition, colleges, universities, and independent research institutions use H-IB visas
for researchers and scholars, as well as professors, fellows, and other important
positions with short-term appointments. Our nation benefits when the academic
community is able to recruit and hire promising international candidates. In admitting
students and recruiting researchers and scholars from other countries, we seek the
best and the brightest, and nationality alone should not lead us to reject the strongest
prospects. Students, faculty, and researchers benefit from the opportunity to learn
from and interact with the most talented individuals from around the world. Students
receive the best education that tlie world can offer, while scholars can join a very
productive community of colleagues. At the same time, business and industry can
take advantage of the progress and discoveries that result from the work ofH-IB
workers in our labs and classrooms. Society as a whole benefits from having an
infusion of talented and educated individuals spur new ideas and technologies that
contribute to our nation’s economy” (David Ward President ofthe ACE).
Steven Director argues to the Senate Judiciary Committee,“I have been asked
by the Committee to discuss the importance ofthe H-IB program as it relates to
colleges and universities, and to outline some ofthe problems the program has
caused. First, I want to emphasize that the role of H-IB workers on college and
university campuses is essential. U.S. universities are among the best in the world,in
and therefore they draw both students and scholars from around the world. This is
clearly beneficial for the students, in that they receive the best education the world
can offer, and for scholars, who join a remarkably productive commumty of
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colleagues. It is also very good for the US universities because these professionals, no
matter where they come from,are leaders among their peers. Their contributions in
working with their American colleagues and teaching American students increase the
research and educational capacity and breadth of U.S. colleges and universities,
helping to make U.S. schools the preeminent higher education institutions in the
world.
Each of the positions I described earlier, from research assistant to visiting
professor, are an integral part of the fabric of colleges and universities and non-profit
research institutions, providing these institutions with thousands oftalented experts
from a variety of foreign nations. Increasingly U.S. students find themselves entering
a global workforce and exposure to foreign nationals while still in college is
extremely beneficial to them and tlieir employers. On campuses across the country,
multinational teams of researchers perform cutting edge research in engineering,
medicine, physics, economics, and many other fields. Any significant reduction in the
number of foreign scholars at our nation's schools would create knowledge and
learning deficit that could adversely affect American students, scholars, and
institutions of higher learning. It would also create a similar deficit within the
business community, which obviously uses academia as a valued resource as it builds
on the cutting edge of academic research to develop products and services for the
marketplace.

The contributions of H-IB professionals at the post-graduate level fill a
crucial need for U.S. academic institutions from an academic and training
perspective. For example, H-IB professional scholars often work on collaborative
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efforts with U.S. researchers that contribute greatly to a specific field ofknowledge,
educate U.S. students and scholars, and in many instances, create significant benefits
for all of society. In this manner, H-IB professionals are directly passing on their
knowledge to U.S. students and scholars. In some instances, H-IB professionals are
the facilitators of learning in particular academic fields. I would like to illustrate this
point with three examples fi'om the University of Michigan that typify the
contribution of these H1 professionals. In each ofthe three examples,the special
perspective brought by an international scholar has added value to the activity.

Example A: H1 professional, bom in Tanzania, educated in Canada and a Canadian
citizen. As an H1 professional, A is performing research in the Medical School in the
Department of Radiation Oncology. This professional is performing research on gene
therapy based approach to the treatment of cancer and to better understanding ofcell
response to radiation therapy. This HI professional supervises a laboratory offive
persons including a graduate student and another post doctoral scholar, both US
citizens, in this research aimed at more effective cancer treatment protocols. The
unique background of this professional out of Afnca through Canada brings a fi:esh
viewpoint to the work that has greatly increased its impact.

Example B: Citizen of Switzerland, performing research and supervising graduate
student in the Space Physics Research Laboratory, Department of Atmospheric and
Oceanic Sciences at the University Of Michigan. HI professional is deeply engaged
in research into space weather and other aspects ofthe solar system environment and
uses the work in programs of outreach to interest K-12 students in science. The US
has thus accessed an international powerhouse in the field ofsolar system physics.
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Example C: Korean citizen performing research in advanced concepts for delivery of
medication. Supervises a US citizen graduate student in development oftechniques
for intracellular delivery of macromolecular drugs with the ultimate goal of more
effective treatment of several important diseases. This HI professional, working on
another grant involving a graduate student and a US postdoctoral scholar is
performing research on the development of efficient vaccine carrier systems for the
treatment of HIV. The Asian origin of this professional provides a uniquely valuable
insight into the application of the results ofthe research.

The U.S. academic community is strongly committed to expanding the
existing talent base of outstanding students and scholars from the U.S., and has
actively pursued this mission for many years including outreach to K-12 to increase
and improve the pipeline of technologists. Despite our efforts to expand the U.S.
talent base, we must also seek outstanding talent from other parts ofthe world to
contribute to America's technological pre-eminence.

Colleges and universities have a very positive record in recruiting trainees and
scholars under the HI visa program. Our employment ofH-IB professionals does not
undercut U.S. employers or U.S. workers. In fact, we are aware ofno Department of
Labor penalties ever imposed on academic employers and the DOL has generally
agreed that academic institutions are model employers in this regard. Academic
institutions employ H-IB scholars not only because ofshortage problems, but
because U.S. colleges and universities attempt to populate their campuses with
outstanding talent from around the world to contribute to making America's
universities the premier academic institutions anywhere (Michigan Engineering Dean
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Steven Director). The American educational and research community clearly feels
the vital nature and role that holders of H-IB visas create.

The European Union is trying to seize this opportunity that they call an
American surrender of Research and Development to further their cause. The EU has
set the goal of becoming the “most competitive and dynamic knowledge-based
economy in the world by 2010”(Anderson, Stuart, et al 2004). More open border
policies and larger amounts of money have contributed to the member nations ofthe
EU gaining some ground in terms ofR&D and Science and Engineering. Also
contributing to the EU’s rise as a larger player in these industries is a tremendous
attempt to keep their best and brightest at home(Florida 2005). Many U.S. based
companies are playing along with this, by opening plants and facilities in nations
across the globe. The world is becoming less restrictive in terms of distance. These
companies are using the open policies offoreign countries to obtain “foreign
workers” because those workers are not scrutinized to the degree that they are in
America (Heenan 2005). American universities and research facilities are still at the
top of the world but that gap is closing, and as the nations ofthe world struggle to
find a unique advantage, human resources and talent pools may become a nation’s
biggest asset.

VIII. Implications for Today’s Business Manager

After all this data and testimony the main question that is essential to current
business life is what should the business manager do when planning out his/her long
term recruiting strategy? Should he/she forget H-IB visas and just write them off as
over, or should he/she count on being able to use the temporary workers that the H32

1B visa provides? Lastly, what are the positives and negatives ofboth ends ofthe
decision?

Current U.S. policy regarding the H-IB visa has a restrictive nature. Only
65,000 H-1B visas are given each year, compared to more than twice that only a few
years ago. But as was stated earlier, the President has allowed 20,000 extra visas for
FY2005 to individuals educated in the United States that hold at least a Masters
Degree. Each person who receives an H-IB visa is subject to a thorough screening by
members of the U.S.C.I.S. They are not allowed into the country ifthey have any ties
or connections to anyone who may have terrorist associations. The visa holders are
also subject to strict monitoring practices. There are some important implications that
must be taken into account (Wasem 2004).

This stricter policy has created some negative connotations to be associated
with the H-IB visa in the eyes of business managers. For one, this tighter policy has
led to fewer and fewer long-term H-IB visa holders applying for permanent
citizenship nittp://www.epic.org/privacv/terrorism/hr3162.html). The business
manager must ask themselves is it worth rehiring every three to six years, or should
he/she seek a more fixed employee base? The manager must also consider the
business morale. When some employees see new foreign guest workers coming into
a business, they may feel as though their job is being threatened. This can create a
hostile work environment, in which every one is looking over their shoulder or just
trying to protect their own jobs
(http://www.compcteamerica.org/economv/mvths realities/index.html).

Language and cultural issues are two critical issues the manager and
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employees must face when considering a long-term strategy that uses H-IB worker
visas. While diversity can be a very helpful creative thinking tool, it can also at times
be a hindrance when there is a chasm in communication in the employee/employer or
employee/employee relationship.

One of the more negative issues associated with hiring an H-IB visa worker is
that it will cost the company thousands to file petitions to enable the worker even to
enter the U.S. More than a thousand dollars must be spent on each visa holder. This
money is sent to improve the American workers training programs in areas such as
engineering, science, and mathematics. Companies must weigh whether or not this is
a worthwhile investment of funds(Levine 2004).

Even with the many negative aspects that seem to be associated with the H-IB
visas, many companies still use this strategy when preparing for their long-term
strategy. The obvious question is why would companies pay more money for a
foreign worker to come to work in America where they might not be for more than
three years? The answer is simple. Employers want the best and brightest employees
they can obtain. Human capital is the most worthwhile investment many companies
make (Walker 2001).

Facts must be faced that American students are not entering graduate schools
in the fields of engineering, mathematics, computer science, so the business manager
must ask where he/she is going to be getting their talent in the next few years. Ifthey
decide against using an H-IB strategy how much talent will be slipping away to the
competition? Companies all around the country that are using the H-IB strategy are
scooping up much ofthe foreign talent. In fact the cap limit for H-IB worker visas of
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65,000 for FY2005 was reached on the very first day. This competition can not be
viewed simply as domestic, but as global. Other nations around the world are
opening their doors to incoming foreign workers, and in order to keep up American
businesses will have to keep the top talent(Florida 2005). Implementing a strategy
using the H-1B visa could help a manager stay on top ofthe human capital issue.
This can also bring an influx of new ideas and diversity to the workplace, which is
positive so long as it is cultivated in the right marmer.

With an ever-shrinking world the business manager must make decision on
how to stay ahead of the competition, and with the numbers of American students are
not entering fields of study crucial to the IT industry, employers are being forced to
search elsewhere for skilled employees. The business manager must look into the
future and see that America will not be able to lock its doors if it wants to stay on top
of the business and economic world. He/She must also look to see where future talent
is to come from. I think because of the globalization ofthe world and the power the
economy has on government and its citizens a manager must make a long-term
strategy that implements the use of H-IB visas. He/She cannot afford to fall behind
in the race for the most skilled employees.

IX. Conclusion

H-IB worker visas have expanded, retracted, changed by definition, and been
tossed in and out of the fire of American politics and the nation’s watchful eye. The
program has the potential to change the face and nature ofthe American worker and
workforce. The program will continue to run into security risks, because these
concerns can never be completely subdued. But the fact remains that the program is
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necessary in order to keep America on top with regards to innovation, research, and
economics. There is too much growth from the countries around the world for
America to begin to practice a type of isolationist strategy now. As Bill Gates said in
a recent appearance at the Library of Congress in Washington D.C.,“The theory that
too many smart people are coming—^that is what is questionable.” While the fiiture
direction is unclear, one thing remains for sure, the H-IB visa program is here to stay
and it will have a direct impact on how America stands as a world leader in
innovation and business.
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